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In Dobbs v. Jackson Women’s Health Organization* the United States Supreme Court,
for the first time in its history, ended a basic constitutional protection for more than half the
country.2 With its holding, the Court threw into question the future of various substantive rights
with major implications for all United States citizens. With this new reality and an increasingly
activist Supreme Court that seems eager to continue curtailing important legal protections, the
ratification of the Equal Rights Amendment would provide women and persons of non-
traditional gender identities essential constitutional rights to equal protection in areas involving

bodily autonomy, reproductive health, and personal family decisions.

A. Constitutional Rights of Women in Areas Involving Reproductive Health,
Childbearing, and Non-Traditional Marriage

The ratification of the ERA would provide women with a constitutional right to the equal
protection in areas involving individual decisions on reproductive health, childbearing, and non-
traditional marriage. If the ERA is ratified with its original language it will read “equality of
rights under the law shall not be denied or abridged by the United States or any State on the
account of sex.” This wording would provide a solid basis for the court to apply the full force of
the 14™ Amendment and with it, equal protection with regards to laws that discriminate on the
basis of sex. Additionally, by amending the Constitution to include the language of the ERA, a

fundamental right to not be discriminated against on the basis of sex would be created. As such,
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the court would have to elevate its intermediate scrutiny test it established in Reed v. Reed and
apply a strict scrutiny test for laws that would seek to abridge or limit rights on the basis of sex. *
Further, this strict scrutiny test should be applied when considering laws that involve individual

decisions on reproductive health, childbearing and non-traditional marriage.

First, the ERA should create a strict scrutiny review of any law that seeks to abridge or
limit an individual’s decision regarding reproductive health and childbearing. In Dobbs v.
Jackson Women’s Health Org. the court held that a “State’s regulation of abortion is not a sex-
based classification and is thus not subject to the ‘heightened scrutiny’ that applies to such
classifications.”® The court further states “[T]he regulation of a medical procedure that only one
sex can undergo does not trigger heightened constitutional scrutiny unless the regulation is a
‘mere pretex[t] designed to effect an invidious discrimination against members of one sex or the
other.”® However, by limiting its discussion to a “State’s regulation of abortion” the Supreme
Court has consistently and willfully overlooked the implications of withholding important and
often times lifesaving reproductive healthcare, including abortions, that in practice creates a clear

“pretext” that is designed only to discriminate against women and members of the non-male sex.

This discrimination has been identified and felt by persons all over the country after
Dobbs. Immediately after the Dobbs holding, an obstetrician and gynecologist at Brigham and
Women’s Hospital in Boston explained that “[L]aws will exist that ask [physicians] to

deprioritize the person in front of them and to act in a way that is medically harmful.”” These
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fears have become a reality with doctors now having to withhold ordinary treatment for
sometimes life threatening conditions from women when men receive the same or comparable
treatment without delay. For example, in Texas, an oncologist explained that “they now wait for
pregnant women with cancer to get sicker before they treat them, because the standard of care
would be to abort the fetus rather than allow treatments that damage it”.® Additionally, women
are losing access to medical treatments for life threatening autoimmune conditions such as lupus
because drugs to treat the disease are being withheld as they are also known to be used to induce
abortions when taken in high doses.® These examples show that state laws regulating
reproductive health have the invidious discriminatory effects against one sex over the other that

the court claimed was necessary to invoke sex based discrimination.

State laws that regulate and limit reproductive health and childbearing would violate the
equal protection clause if the ERA was adopted and the court used strict scrutiny to review the
states laws. Strict scrutiny has been articulated to require that the law “must be shown to be
necessary to the accomplishment of some permissible state objective, independent” of the
discrimination “which it was the object of the Fourteenth Amendment to eliminate.”® More
simply , in order to overcome a strict scrutiny review, a state must show that the law was passed
to further a compelling state interest and must narrowly tailor the law to achieve that interest. In
Dobbs, the State’s asserted interest is “protecting the life of the unborn”.*! However, if the EPA
has been ratified and strict scrutiny is applied, banning abortion to achieve this interest would not

be sufficiently tailored to achieve this state interest. There is much evidence that abortion bans
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do not prevent women from receiving abortions.*? Additionally, many states with abortion bans

have high infant mortality rates and little to no affordable public health and economic support for
pregnant persons in order to “protect the life of the unborn”.*® Thus, it is clear that abortion bans
are not only insufficiently tailored to meet the states interest but are instead mechanisms through

which the state uses to prevent non-male persons from receiving lifesaving healthcare.

Second, the ratification of the ERA would provide women with a constitutional right to
equal protection involving their individual decisions regarding non-traditional marriage. The
language of the ERA would again invoke a strict scrutiny review of any law abridging the right
to marriage on the basis of sex. In Obergefell v. Hodges the court found that a law banning same-
sex marriage was “in essence unequal: Same-sex couples are denied all the benefits afforded to
opposite-sex couples and are barred from exercising a fundamental right.” ** Thus, despite the
Dobbs ruling and the court calling into question the validity of cases such as Obergefell, the
ERA would provide a much needed backstop which would prevent this Court from continuing to
diminish fundamental rights on the basis of sex. Because the ERA would provide that equality of
rights under the law could not be denied because of sex, the fundamental right to marry
whomever one chooses, be it non-traditional or otherwise, would be strictly protected. Thus, any
law that would seek to regulate non-traditional marriage again would have to pass through the

courts strict scrutiny review.

B. Constitutional Rights of Persons of Non-Traditional Gender Identities in Areas
Involving Individual Decisions On Gender Identity, Reproductive Health,
Family and Non-Traditional Marriage
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Next, the ratification of the ERA would provide persons of non-traditional gender
identities with the constitutional right to equal protection in areas involving individual decisions
on gender identity, reproductive health, family and non-traditional marriage. Much like the
above discussion on withholding life saving medical care in regard to abortion, the same
application can be made in terms of reproductive health for persons of non-traditional gender
identities. Additionally, the fundamental right to marriage confirmed in Obergefell would be
extended by the ERA to non-traditional marriages between persons of non-traditional gender
identity. As such the court should again have to apply strict scrutiny review of any law that seeks

to limit marriage between persons of non-traditional gender identities.

Finally, the ERA would provide persons of non-traditional gender identities with a
constitutional right to equal protection in areas involving individual decisions on gender identity
and family. In Bostock v. Clayton Cty, the court held that it was “impossible to discriminate
against a person for being homosexual or transgender without discriminating against that
individual based on sex.” 1° If the ERA were to be ratified, it’s language, (“[E]quality of rights
under the law shall not be denied or abridged by the United States or any State on the account of
sex”), would require application of equal protection and strict scrutiny by the court to any law

that’s purpose and effect was to discriminate against persons of non-traditional gender identities.

Courts have already begun to recognize that laws discriminating against persons of non-
traditional gender identities are impermissible. The Seventh Circuit found, and the Third Circuit
noted that “a school district’s policy of prohibiting transgender students from using bathrooms

and locker rooms consistent with their gender identity violated Title 1X because it discriminated
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against transgender students by subjecting them to ‘different rules, sanctions and treatment than
non-transgender students”.*® Federal courts have also been skeptical of state regulations that
refuse medical care to those seeking gender reassignment surgery and have held that a “bare
desire to harm a politically unpopular group cannot constitute a legitimate government

interest.”*’

The ratification of the ERA would provide a stronger and more solid tool to use against
state regulations that seek to limit personal decisions on gender identity and family. This tool
could be used against regulations such as the Texas directive that allows child abuse inquiries
into the families of trans kids.!® As the ACLU of Texas pointed out “[D]enying healthcare to
trans kids is life-threatening”.*® Opponents of this directive could reason that this directive
clearly seeks to limit healthcare from minors based on their sex, and under the ERA the court

would have to review the directive under a heightened level of scrutiny.

Conclusion

In conclusion, the ERA would not only equal protections and safeguards against the
courts weakening of rights after Dobbs, but would allow women and persons of non-traditional
gender identities to further protect themselves from state regulations that would seek to limit
their rights. It is incumbent upon all of us, whether or not we practice in the particular area of

healthcare, reproductive rights, or personal autonomy, to protect and fight for the right to be free
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from discrimination whether it be by other individuals or our state and federal governments. The

ratification of the ERA would be one important step in the right direction.



